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continued from p. 88

The order’s teeth lie in the provisicns to
prevent blocking and discrimination.
Even there, however, there’s not much
bite, because dominant broadband firms
today largely don't do either. At most,
the order prevents dominant carriers
from planning to block content or dis-
criminate against firms in the future.

Why forbid such plans? The order
seeks to preserve some of the best fea-
tures of the present situation. Practically
speaking, the Internet has never been
perfectly neutral, but no carrier has
ever blecked or discriminated in spades.

Why might that change? Dominance
makes these actions more fikely. More-
over, if these practices become common,
the potential damage could be great.

A broadhand firm with retail market
power would have incentive t¢ put any
content firm at & disadvantage when
that content firm’s activities competed
with services it offered. Voice and video
entertainment are, for example, services
.offered over broadband channels, and
most sensible observers expect the lat-
ter category of services to grow over
time. These would be natural targets for
blocking and discriminatery routing.

In addition, if not allowed, discrimina-
tory routing would become a matter for
negotiations. Broadband firms would try
1o negotiate with content firms for differ-
ent priorities, extracting extra fees for
the fast lane. In short, brogdband firms
would use blocking and discrimination
io become gatekeepers.

Such behavior raises the possibility that
content firms won’t be able tc easily reach
customers, and that entrepreneaurial con-
tent firms wouldn't be able to expiore
new services and build a viable business,
unhindered by gatekeepers. That could
hamper the Intemet entreprensurial engine
that has blessomed in the last 15 years.

In summary, this order mandates a
regulatory action that differs fittle from
present practice at broadband firms. The
order has little impact because most
broadband firms—even the dominant
ones—are transparent today. In addition,
most don't block traffic and don’t use

discriminatory routing practices. At most,
the order preserves the status guo.

So, why all the fuss? After settling a
coententious year-long process, the sta-
tus guo matters. Most cities In the US
finished the first wave of building broad-
band. Only & fraction of homes in low-
density areas still experience any signifi-
cant build-cut today. In short, by leaving
just about every existing practice in
place, the order didn't alter the economic
incentives to make upgrades.

Open questions

Many cbservers have looked at this
situation and made a wishful thought:
Why can’t competitive markets disci-
pline wireline broadband firms?

Consider content markets, for example.
While Google has built a good busingss
today, it's both a creature of, and threat-
ened by, competitive inncvation. After all,
Google was started a dozen years ago by
two dropouts from a computer science
Ph> program. Earlier in the decade, Google
replaced Yahoo as the most popular web-
site. Recall how fast and recent that was.

Mereover, both Google and Yahoo
continue to innovate out of fear from com-
petition. Today that threat comes from
Facebook, a firm started by a Harvard un-
dergraduate seven years ago, and which
climbed into the number two spot last
year. Today, Facebook is taking advertis-
ing dollars from Google and Yahoo, plac-
ing pressure on hoth to innovate further,

Why can't the US get that competitive
innovation in wireline markets? | wish it
were 50, but the barriers to entry in
broadband de kind.

A more thoughtful chjection to the
rules forbidding blocking and discrimina-
tion seeks to preserve a carrier’s ahility
to implemsnt 'reasonable network
management practices’——a euphemistic
phrase that stands in for multiple issues.

For example, most professionals
belisve networks with severe capagity
issues should be allowed to experiment
wvidely with priofitization of traffic to enable
services for most users. Some of this is
just common sense, like letting broadband
firms find ways to get teenagers Using

BitTorrent late at night when nobody
glse ig online. Some of it is hard to figure
out, as innovation lets engineers find
new ways 1o route data more efficiently.

The fack of a settled definitional bound-
ary between reasonable network manage-
ment and discriminatory routing is no
surprise. No order can settle avery issue,
and the Internet is complex. Technological
change will bring new guestions.

That open-endedness worries many
observers, myself included. Trying to set-
tle the houndary holds the potential to tie
the FCC in Gordian legal knots, leading the
US Internet into a dystopian regulatory
future. It also could lead the US down a
path of regulatory ping-pong, with issues
bouncing betwesen courts, regulators,
and Congress, never settling anywhere.
Nobody wants to see that future.

Neonethsless, that's no reason to dis-
miss the order. Rather, it's reason 1o
rethink the regulatcry framework in
which the Internet gets supervised,
bringing it into the new era and away
from the stale regulatory structure that
developed for cable and telephony. In
other words, the FCC might be a natural
national regulator for the Internet, but 7t
should be restructured for the job.

The future of broadband's regulatory
structure deserves a serious discussion,
but HR 37 doesn't encourage that.
It's important to police anticompetitive
actions to enable the competitive market
to thrive, but HR 37 disapproves of the
entire order. It gets rid of the police, the
supervisor, and the policy. How is that
a fruitful starting point for discussion?

Perhaps HR 37's worst feature is its
iack of nuance. The order includes the pro-
visions on transparency, as well as some
for behavior that any sensible antitrust
prosecutor or reguiater would focus on.
HR 37 disapproves of everything, throw-
ing out several babies with the bathwater.
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