Case: Westinghouse and PCBs in Bloomington, Indiana

Tim Feddersen 1998

1. In 1957 Westinghouse Electric Corporation opened a manufacturing plant in Bloomington, Indiana (hereafter referred to as the city) to produce electrical capacitors. Westinghouse was a large employer, with about 1100 employees in the mid 1970’s, both in Bloomington and in Monroe County. Between the years of 1957 and 1977 capacitors were manufactured with PCBs produced by Monsanto (see Appendix A). PCBs were used as an insulating oil in electrical equipment because they were stable and fire-resistant. During this period Westinghouse disposed of waste from the manufacturing process, including unusable capacitors containing PCBs, at local landfills. PCBs were distributed to other sites due to scavenging activity. Scavengers would collect discarded capacitors and then break them open in order to recover valuable copper and, in the process, release PCBs. Westinghouse also released PCBs into city sewage lines. This led to contamination not only of the city sewer lines and treatment facility but also private citizens’ property. This later contamination occurred because in the early 1970s the city ran a program in which dried sewage sludge was provided to citizens for use as fertilizer. Some citizens used the fertilizer for their home gardens. 

Westinghouse’s disposal practices were neither abnormal or illegal during this period. However, with the passage of environmental legislation in the 1970s, these disposal practices were halted. Furthermore, environmental legislation made those responsible for pollution strictly liable for the cleanup even if their disposal actions were legal at the time. In 1977 Westinghouse halted production of capacitors using PCBs due to the Toxic Substances Control Act that specified PCBs as a hazardous substance. 

According to a chronology of events compiled by the city, in late l975 Westinghouse notified the city of Bloomington of possible PCB contamination entering the sewer system from the Westinghouse plant. PCBs were found to be present in the sewer system and at the Winston-Thomas Wastewater Treatment Plant. The contamination of the city sewer system led to negotiations between Westinghouse and the Utilities Service Board (USB), a quasi-autonomous entity responsible for managing the city water and sewage services. In the spring of 1981 the city filed a lawsuit against Westinghouse for the Winston-Thomas site, seeking $49 million compensatory damages, $100 million punitive damages - for a total of $149 million. Later that year the lawsuit was expanded to cover the cleanup costs of the city owned landfills and Monsanto was named as a defendant. The city asked for $329 million in damages. The suit was later joined by Monroe County, the State of Indiana and the Environmental Protection Agency. 

From a legal perspective the city was not in an overwhelming position of strength. Even if the city were ultimately victorious, a prolonged court battle could easily push a final settlement into the next decade. Moreover, under the terms of the federal Superfund legislation, the EPA was in a position to begin a cleanup unilaterally and bill both the city (as the owner of the landfills) and Westinghouse for the cleanup. 

In 1983 a framework for a negotiated settlement began to take shape. The proposed settlement called for Westinghouse to construct an incinerator that would solve both the PCB problem and another long-standing problem for the city of Bloomington and Monroe County—solid waste disposal. The siting of landfills had become a very contentious issue by the late 1970s. Both the city and county were running out of suitable landfill space. In the late 1970s and early 1980s incineration of municipal solid waste, using new scrubbing technologies to remove hazardous elements from the smoke, seemed to provide an appealing solution to the landfill problem for many communities. This was before recycling was viewed as a practical way for municipalities to reduce the volume of waste. High temperature incineration was also an effective way to destroy organic compounds like PCBs. It was proposed that Westinghouse build a high temperature incinerator that would not only burn PCB-contaminated sewage sludge, discarded capacitors and PCB laden soil but also use the city of Bloomington’s municipal waste as fuel. The incinerator would even generate electrical power that would be sold to reduce the operational costs. A hazardous waste incinerator that used municipal waste for fuel had never been built before and development of such an incinerator looked like a promising way for Westinghouse to develop cutting edge technology that would be marketable in other locales. 

2. A variety of other technologies were considered and rejected. One alternative was to haul the waste to a long-term hazardous waste landfill. Hauling the waste would be expensive since there were several hundreds of thousands of cubic yards of contaminated material that would have to be shipped as hazardous waste and then tipping fees would have to paid to the operators of an approved landfill. Another alternative was putting a clay-cap over the contaminated sites and monitoring the water for ground water contamination. At the time, leaving the material permanently in Bloomington did not seem to represent a good long-term solution from the perspective of local officials because the geology of the area promotes groundwater contamination. In 1985, negotiators for all sides came up with a formal statement of a proposed settlement. This document is known as the Consent Decree (see Appendix B for excerpts). 

Even before the Consent Decree was publicly released there was passionate opposition among a small group of activists. Activist groups held a demonstration in front of the city of Bloomington Utilities Service Board offices while city officials were receiving a pre-release briefing about the Consent Decree. More than a hundred protesters turned out. Bloomington is the home of Indiana University and is more liberal and activist in its politics than an average Indiana town of 65,000. Student activism had dropped off considerably since its heyday during the antiwar protests of the 1970s. Nevertheless, one student organization actively opposed to the Decree was InPIRG (Indiana Public Interest Research Group). InPIRG was an off-shoot of Ralph Nader’s group NPIRG (National Public Interest Research Group). As a student organization, InPIRG received a small amount of money from Indiana University. 

Between March and August of 1985 a series of public meetings were held in which the contents of the Consent Decree were explained and citizens were allowed to question the representatives of the parties. The public hearings were highly contentious and emotional. The activists claimed that not all the sites were being cleaned up, the incinerator would create more pollution than it would clean up, the public had been kept out of the secret negotiations, the incinerator would become a magnet for hazardous waste from around the country, and that the workers and scavengers who had been exposed to PCBs would not be cared for. InPIRG and other activist groups believed the Consent Decree represented a cave-in to corporate interests by local officials. 

The parties to the agreement responded that, while not all sites were included in the Consent Decree, they could be added later. The other sites discovered were very small compared to the sites included in the Decree and therefore would not present much of a problem. The parties noted that the incinerator must meet not only federal but state and local standards and that the Consent Decree prohibited Westinghouse from burning hazardous waste from all sources except those specified in the Consent Decree and this could only be amended with the permission of all the parties. 

A consensus emerged among the decision makers (Mayor, city Council, County Council, USB), moderate activist and environmental groups (the Sierra Club, Audobon Society, League of Women Voters), local experts, and the local newspaper that the Consent Decree represented a reasonable way to proceed. The Consent Decree was signed in Federal Court in August of 1985. 
Preparation Questions.

3. As of 1985, does the incinerator represent a reasonable solution to Bloomington’s PCB problem? 

4. What problems does Bloomington present as a location for a hazardous waste incinerator?

5. What features of the Consent Decree are likely to cause the greatest difficulties for Westinghouse as it attempts to implement the decree?

6. Given the Consent Decree has already been signed in federal court, what steps can Westinghouse take to ensure that the incinerator is built and operating in a timely fashion?

Appendix A

The following information has been extracted from EPA document number EPA/540/s-93/506. 

PCBs, also referred to by the trade names Aroclor, Phenoclor and Kanechlor [5, p.2], encompass a class of chlorinated compounds that includes up to 209 variations, or congeners, with different physical and chemical characteristics [6]. Most PCBs are oily liquids whose color darkens and viscosity increases with rising chlorine content. PCBs with fewer chlorine atoms are more soluble, more amenable to chemical and biological degradation, and less persistent in the environment that those PCBs with more chlorine atoms. PCBs are thermally stable and excellent electrical insulators [1, p.173]. 

PCBs are very persistent, hydrophobic, and generally do not migrate [in ground water]. However, there are some site characteristics that may have some bearing on the potential of PCBs to migrate. For example, PCBs in oil will be mobile if the oil itself is present in a volume large enough to physically move a significant distance from the source. Soil or sediment characteristics that affect the mobility of the PCBs include soil density, particle size distribution, moisture content, and permeability. Additionally, meteorological and chemical characteristics such as amount of precipitation, organic carbon content, and the presence of organic colloids also affect PCB mobility [4, p.33] Determination of these characteristics during the Remedial Investigation/Feasibility Study (RI/FS) activities will aid in estimating the mobility of PCBs at the site. 

Because of the stability of PCBs, many exposure routes must be considered: dermal exposure, ingestion of PCB-contaminated soil, water and food; and inhalation of ambient air contaminated with PCBs. PCBs have a high potential for bioaccumulation, which is an important factor to consider due to their ability to accumulate in aquatic environments such as lakes rivers, and harbors [5, p.1]. Although not very common, volatilization and other transport mechanisms may remove PCBs from contaminated soil or sediment or entrain them into the air. Remedies involving excavation may create short-term exposures to workers and surrounding communities from inhalation of dust emissions. 

Chronic exposure of animals to PCBs can lead to disrupted hormone balances, reproductive failures, teratomas, or carcinomas. Plants, however, do not appear to exhibit detectable toxicity responses to PCBs [4, p.37]. A more significant health impact of PCBs may be caused by their incomplete combustion during thermal treatment processes. Incomplete oxidation of PCBs may form polychlorinated dibenzofuran (PCDF) emissions [7]. These are of concern due to their toxicological and lethal effects on laboratory animals. 
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Appendix B

CONSENT DECREE

The parties herein, the United States of America, for the Administrator of the United States Environmental Protection Agency (collectively "the United States"), as plaintiffs; the State of Indiana and its Environmental Management Board (collectively the "State"), as intervening plaintiffs; the City of Bloomington, Indiana (the "City"), and the Utilities Service Board of Bloomington ("USB"), as plaintiffs; and Monroe County, Indiana ("County"), as plaintiff; and Westinghouse Electric Corporation ("Westinghouse"), as defendant; by their respective attorneys, having consented to the entry of this Consent Decree; 

NOW, THEREFORE, before the taking of any testimony, upon the pleadings, and without the admission or adjudication of any issue of fact or law herein, and upon the consent of the parties hereto, it is ORDERED, ADJUDGED AND DECREED as follows:

I

JURISDICTION

1. This Court has jurisdiction over the parties and the subject matter of this action.

II

BINDING EFFECT

2. This Consent Decree shall bind and inure to the benefit of all parties hereto and their respective successors and assigns, whether elected or appointed.

IV

PURPOSE AND SUMMARY OF ACTIVITIES

4. The general purpose of the activities to be per- formed pursuant to this Consent Decree is to excavate and remove quantities of soils, solid waste and other materials contaminated with polychlorinated biphenyls ("PCBs") and other associated materials from six sites in the Bloomington, Indiana area, to construct an incinerator pursuant to the schedule described in Section XXII below, and to incinerate said materials in an incinerator in order to prevent and mitigate alleged threats to the public health, welfare and the environment The six sites are Neal's Landfill, Neal's Dump, Lemon Lane Landfill, Bennett's Dump, the Winston-Thomas Facility and the Anderson Road Landfill The duties that Westinghouse shall perform pursuant to this Consent Decree include the following 

(a) excavation and removal of materials contaminated with PCBs and other materials from the six sites; 

(b) sediment removal from streams or stream banks identified in paragraph 51; 

(c) construction of a federal, state and City approved high temperature incinerator to incinerate PCBs, associated hazardous wastes and solid waste in accordance with the requirements of federal, state and local law; 

(d) transportation to the incinerator and incineration of the materials contaminated with PCBs and other materials excavated and removed from the six sites; 

(e) disposal of the ash and other by-products of incineration in accordance with the requirements of laws 

(f) performance of interim remedial measures, including monitoring at each of the sites prior to excavation and removal; 

(g) proper closure and maintenance of each site once removal of materials contaminated with PCBs and other materials has been accomplished; and 

(h) post-closure monitoring at each of the sites.

V

INCINERATOR OBLIGATIONS

5. Westinghouse acknowledges that incineration of materials contaminated with PCBs is technically feasible and that a properly designed, constructed and operated incinerator will destroy PCBs in the materials to be incinerated under this Consent Decree to the destruction efficiency required by 40 C. F. R. Part 761 and the requirements of this Consent Decree

6. At its expense and as expeditiously as possible, Westinghouse shall cause to be designed, constructed and operated a high temperature incinerator to incinerate PCBs and materials contaminated with PCBs and any hazardous wastes or hazardous substances associated with those materials. The incinerator shall be designed, constructed and operated in accordance with all applicable requirements of federal, state and local law {as defined in Section XXI), .....

7. (a) At the time of the submission of the permit applications for the construction and/or design of the incinerator facility pursuant to Section XXII, Westinghouse shall prepare and submit technical plans for the design and performance of the incinerator and for ash disposal to the United States, State and City for their approval. The City shall provide its initial comments as to the City's assessment of the adequacy of the technical plans within ninety days of submission of those plans. In consideration of the mutual promises and obligations undertaken in this Consent Decree, including but not limited to the City's provision of solid waste and the City's provision of real estate, the City may impose additional, more stringent requirements than contained in the plans if the City determines that they are necessary to mitigate or prevent an unreasonable risk of injury to human health or the environment from the design or performance of the incinerator. The City may impose such additional requirements provided those requirements are not in conflict with any state or federal regulation or permit requirement.

15. Pursuant to and subject to the terms of Section VI below: The City and County shall each, through ordinance, direct that solid waste generated within the City and County, respectively, be delivered to the incinerator site for use as fuel for the incinerator. If the solid waste supplied by either the City or County is not usable as fuel, or if either the City or County is unable to deliver an adequate supply of solid waste for fuel, Westinghouse shall use as a supplementary fuel supply gas, oil, coal or other conventional fuels to operate the high temperature incinerator in accordance with all permits and plan approvals. 

16. The City and County shall each use its best efforts to assist Westinghouse in the sale of any excess energy (steam or electricity) which may be generated through operation of the high temperature incinerator. Failure to obtain customers for such excess energy or failure of the incinerator to produce such excess energy shall not relieve Westinghouse of its obligations under this Consent Decree. To the extent permitted by law, the City and County shall each purchase steam or electricity produced by the incinerator if:

  (a) the City or County determine in its sole judgment that it needs such energy: and

  (b) the price charged by Westinghouse is no greater than the least cost alternative.

17. Other than materials removed from the sites and areas identified in Sections VIII and XI and Exhibits 1 through 11 inclusive of this Consent Decree, no hazardous wastes, hazardous substances or materials contaminated with PCBs may be processed in the incinerator. This prohibition may be modified with the express written approval of the United States, State, City and County to address any future discoveries of materials contaminated with PCBs in and around Monroe County.

20. When all of the materials contaminated with PCBs and associated hazardous wastes and hazardous substances from the sites and areas identified in Sections VIII and XI and Exhibits I through 11 inclusive are incinerated, or at the end of fifteen years from the date Westinghouse receives all required permits or approvals to begin incinerating materials contaminated with PCBs, whichever is first to occur, the City shall have the following options:

  (a) To purchase the incinerator and all of the fixtures and personal property associated with the operation of the incinerator for the fair market value of an incinerator of nonhazardous solid waste. In such event, Westinghouse shall convey the land described in paragraph 19 to the City at no cost, or, if the land has been leased, Westinghouse shall return possession of the land to the City; or;

  (b) To direct Westinghouse to remove from Monroe County the incinerator and all associated fixtures and personal property, remove the debris, and convey the land described in paragraph 19 to the City at no cost, or, if the land has been leased, to return possession of the land to the City. The land shall be returned to the City by Westinghouse in a condition suitable for the same uses that were available at the time the land was conveyed or leased by the City to Westinghouse. Westinghouse shall, however, remain responsible for all closure and post-closure requirements, if any, for the site. In the event the City directs Westinghouse to remove the incinerator from Monroe County, Westinghouse shall continue to operate the incinerator for disposal of nonhazardous solid waste, pursuant to Sections V, VI and VII of this Consent Decree, for a period of three years from the time notice is given, to allow the City to develop and construct alternative disposal facilities. 

VI

SOLID WASTE SUPPLIED BY THE CITY AND COUNTY

23. The City and County each have determined that land- filling of solid waste represents a less desirable environmental and public health alternative to high temperature incineration. The City and County enter into this Consent Decree separately, independent of the obligations and the rights of the other.

24. Recognizing the public health need for Westinghouse to dispose of existing areas of PCB contamination and the need for the City and County each to dispose properly of solid waste, the City and County, with the authorization and approval of the State, have entered separately into this Consent Decree to dispose of solid waste generated within their respective boundaries primarily through incineration and to provide an adequate fuel supply for PCB incineration.

25. all solid waste generated in the City and County, respectively, that is capable of incineration shall be delivered to the incinerator constructed.

32. Westinghouse shall receive a tipping fee from the City and County which shall consist of the following:

  (a) For each ton of solid waste that is accepted at the incinerator site, a fee established by Westinghouse which shall be no more than the tipping fee charged by the County for disposal at its licensed solid waste disposal facilities. 

  (b) For each ton of solid waste that is disposed of by incineration, an additional charge of fifty cents per ton, for Westinghouse to produce an ash which meets the requirements for nonhazardous ash established by the EPA under RCRA and any additional requirements to render the ash nonhazardous established by the City pursuant to paragraphs 7 and 39(c).

VII

ASH DISPOSAL

35. Subject to the written approval of the United States and State, and at Westinghouse's option, the City shall make available to Westinghouse for disposal of nonhazardous ash from the incinerator the City's licensed sludge drying beds and landfill at its Dillman Road Treatment Facility up to the present capacity of said Facility.

36. In the event that Westinghouse does not use the sludge drying beds and landfill at the Dillman Road Treatment Facility for disposal of nonhazardous ash from the incinerator and in accordance with all applicable statutes and regulations, the City and/or County, as the case may be, shall provide Westinghouse, at Westinghouse's option, with a licensed solid waste disposal facility in Monroe County for disposal of non- hazardous incinerator ash.

37. Westinghouse shall pay the City and/or County, as the case may be, the full capital, operating, and administrative costs associated with licensing, constructing and operating the facility referenced in paragraph 36.

38. Notwithstanding paragraphs 35 and 36, Westinghouse has the option, at its expense, to construct and operate a licensed solid waste disposal facility in Monroe County for disposal of nonhazardous incinerator ash generated by the incinerator. Westinghouse shall exercise its option in a timely fashion. In such event, the provisions of paragraphs 36 and 37 shall not apply.

39. Westinghouse may dispose of nonhazardous incinerator ash from the incinerator pursuant to paragraphs 35, 36 and 38 provided said ash meets the following requirements:

  (a) the ash is tested and determined to be non- hazardous as determined by federal and state requirements for classifying nonhazardous waste;

  (b) the concentration of PCBs in the ash is less than one part per million ("ppm"); and

  (c) the ash meets any additional requirements imposed by the City as part of the City's review of Westinghouse's technical plans for ash disposal in accordance with paragraph 7 above.

41. In the event that any of the incinerator ash cannot be rendered nonhazardous by Westinghouse, Westinghouse shall not dispose of such ash in the facilities provided by the City and County pursuant to paragraphs 35 and 36 above. Westinghouse shall, at its sole cost and expense, properly dispose of such hazardous ash in any other facility that is licensed by state and federal authorities to accept such wastes. Such hazardous ash shall not be disposed of on the incinerator site. 
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